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Creating an area of freedom, security, and justice in which the free movement of persons is ensured is one of the goals in the European Union after the "market citizen" has turned into a European citizen. 1 In family matters, the agreement concerning the rules of jurisdiction recognition and enforcement in the Council Regulation (EC) N° 1347/2000 2 was an important achievement for the Community Law.
But this Regulation has several shortcomings. Such limitations have been stated by academic sources.
3 On a legislative level, constant proposals have been taken to change the regulation since the Council Regulation (EC) N° 134712000 became effective :
Initiative of the French Republic with a view to adopting a Council Regulation on the mutual enforcement of judgments on rights of access to children; 4 Proposal for a Council Regulation on jurisdiction and the recognition and enforcement of judgments in matters of parental responsibility; 5 European Union. The purpose of this paper is to examine the legal regulation in the European Union to remedy international child abductions, with the objective of analyzing whether the Council Regulation (EC) N° 220112003 will influence the instrument that has been applied up to now, the 12 and because its jurisdiction has to be in accordance with articles 3 and 16 of the Child Abduction Convention, the courts should refrain from custody orders as long as a return application is pending.
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With the Council Regulation (EC) N° 2201 /2003 y the situation seems to have changed. In accordance with article 60, in cases where there is a relation with other instruments, the Council Regulation (EC) N° 2201/2003 shall apply over the 11. Article 3 establishes : "The Courts of a Member State exercising jurisdiction by virtue article 2 on an application for divorce, legal separation or marriage annulment shall have jurisdiction in a matter relating to parental responsibility over the child of both spouses where the child is habitually resident in that Member State".
12. The removal or retention of the child is considered wrongful, in accordance with article 3 of the Child Abduction Convention : "a) it is in breach of rights of custody attributed to a person, an institution or any other body, either jointly or alone, under the law of the State in which the child was habitually resident immediately before the removal or retention; and b) at the time of removal or retention those rights were actually exercised, either jointly or alone, or would have been so exercised but for the removal or retention". 13. Art. 16 : "After receiving notice of a wrongful removal or retention of a child in the sense of Article 3, the judicial or administrative authorities of the Contracting State to which the child has been removed or in which it has been retained shall not decide on the merits of rights of custody until it has been determined that the child is not to be returned under this Convention or unless an application under this Convention is not lodged within a reasonable time following receipt of the notice".
Child Abduction Convention; consequently the supremacy of the European Community regulation will bring, prima facie, a different solution. To verify this assertion, it will be necessary to have an overview of the instrument that has been applied up to now, the Child Abduction Convention.
This Convention has been criticized by several legal commentators.
14 It will be important to analyse the place given by the Child Abduction Convention to the concept of the best interest of the child. For this purpose it is necessary to remember that the Explanatory Report, drawn up by Ms. E. PEREZ VERA, states : "It is thus legitimate to assert that the two objects of the Convention -one preventive, the other designed to secure the immediate reintegration of the child to its environment, both correspond to a specific idea of what constitutes the "best interest of the child". 15 Consequently, the Convention's main objectives are to promptly return the child and to avoid the establishment of an artificial jurisdiction of the court of refuge.
From this perspective, the Child Abduction Convention does not provide rules governing jurisdiction; rather it establishes an ad hoc system for the restitution of the child as soon 14 as possible to his or her habitual residence. The proccess that has been incorporated in the Convention will be applied by the authorities of the State of refuge, until these authorities render a decision concerning the restitution of the child. This is perhaps the most striking feature of the Child Abduction Convention.
Proper interpretation of article 16 remains an important issue. 16 This provision does not give jurisdiction to the court in the State of refuge to resolve the rights of custody and access. It is in the State of habitual residence to which the child should be returned where the ultimate merits of custody fight are to be decided. But according to article 16 the prohibition for the authorities of the State of refuge to decide on the rigths of custody will disappear when it is shown that, according to the Child Abduction Convention, it is not appropriate to return the child because one of the exceptions is applied to the case -art. 13 and 20, or when a reasonable period of time has passed without an application under the Convention.
As it has been noted, article 16 does not give jurisdiction to the court of the State to which the child was removed to decide on the merits of custody rigths. This jurisdiction has to be in accordance with other legal instruments, in whose scope these measures have to be included. 17 The spirit of the Child Abduction Convention is very clear. Pursuant to article 19, it seeks to prevent that a later decision about the merits of custody could be influenced by the judgment taken in application of the Convention. This aspect is also illustrated in article 17, this provision differentiates between the protection of the stability of the child, objective of the Child Abduction Convention, and the decisions concerning the rights of custody. It is clear that these judgements are not included in the scope of the Convention, so for the adjudication of rights of custody the court has to use other legal instruments.
From the above considerations one must conclude that the Council Regulation (EC) N° 2201/2003 and the Child Abduction Convention could be applied in a complementary way. Now I will consider the international jurisdiction rules that have been incorporated in the Council Regulation to solve child abduction cases, and examine the implication of the reform.
II. INTERNATIONAL JURISDICTION RULES IN CASES OF CHILD ABDUCTION IN THE EUROPEAN UNION
There are several provisions in the Council Regulation (EC) N° 2201/2003 about international child abduction: "Jurisdiction in cases of child abduction", "Return of the child". In the following considerations I will analyse if the change that took place in the European Community area is consistent with the logic of integration process. And if this logic functions to protect also other interests and not only the best interest of the child.
As it has been explained before, one of the aspects that the Child Abduction Convention does not solve is when the State of refuge has jurisdiction to decide about the merits of access and custody rights. This instrument has only a return procedure to the child's habitual residence. But it is true that after the authorities of the State where the child has been removed refuse the return of the child, no provision in the Convention prevents such authorities to discern about the merits of custody and access.
Looking 19 -are very similar. The European Community law adds two other cases in which the authorities of the State of refuge will be competent to know about the rigths of custody and access. In order to examine the requirements, we are going to divide them into two groups but, for all cases, the child has to acquire habitual residence in the State of refuge.
A. AGREEMENT TO THE WRONGFUL REMOVAL OR RETENTION
The first possibility of the alternative is that each person, institution or other body having rights of custody has acquiesced in the removal or retention. This provision is included in the Hague Convention of 19 October 1996 on protection of children -article 7(a), and in the Child Abduction Convention -article 13.1(a). The same condition is included in both Conventions but the meaning of the requirement The concept of wrongful removal or retention has the same meaning for all legal instruments mentioned. Hence, for all of them a situation that may be described as an abduction less these connotations, if the person having rights of custody and access has acquiesced in the removal or retention. 20 In particular, in the Council Regulation (EC) N°22011 2003, when the acquiescence in the removal of the child has been demonstrated, this provision means a legal acquisition of the new habitual residence jurisdiction.
B. OTHER SITUATIONS
When there is no acquiescence in the wrongful removal or retention, the second branch of the alternative, which could bring about a loss of jurisdiction on the part of the authorities of the child's former habitual residence, is constituted by the conjunction of the following conditions : a) the inactivity of the holder of the rights of custody; 21 b) the request for return, lodged by the holder of rigths of custody, has been withdrawn, and no new request has been lodged; c) the judgement of custody in the State where the child was habitually resident immediatly after the wrongful removal or retention does not entail the return of the child; d) a case before the court of the child's former residence has been closed pursuant to article 11.7. For all these cases, the child had to reside in that other Member State for a period of at least one year after the person or institution having rights of custody have had or should have knowledge of the whereabouts of the child, and the child is settled in his or her environment.
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The foregoing considerations show that the judgement of custody rights adopted by the authorities of the child's former habitual residence is really important. The Council Regulation (EC) N° 220112003 gives primacy to the jurisdiction of the authorities in the child's former habitual residence over the non-return order. Hence, it means that when the judgement of custody does not entail the return, the child shall continue living in that State, and the authorities of the State of refuge will be able to decide on the merits of custody and access rights. Therefore, if the judgement of custody entails the return of the child, the order of non-restitution adopted in application of the Child Abduction Convention by the authorities of the State to which the child has been removed, shall have no effects. But the authority of the habitual residence of the child shall be able to take into consideration the reasons why the authority of the State of refuge has decided not to return the child.
Although the Child Abduction Convention does not establish the merits of custody and access, the non-return order shall usually produce a change in the holder of both rights. This situation shall not take place with the Council Regulation (EC) N° 2201/2003. Notwithstanding a judgement of non-return adopted by the authorities of the State of refuge, the authorities of the habitual residence, immediately before the wrongful removal or retention, maintain their jurisdiction. (2004) 34/J.G.D. 343-364 was removed have to decide, on the basis of the Child Abduction Convention, on the return of the child. These authorities shall also apply article 11 paragrahs 2 to 8; in this article European Community law includes the provisions of the mentioned Convention, so the authorities of the State of refuge shall employ both instruments.
III. THE RETURN OF THE CHILD AND ITS EXCEPTIONS
Article 11 reflects how the Council Regulation will affect the exceptions incorporated in the Child Abduction Convention to refuse the return of a child to the State of his or her habitual residence. About this aspect there are no modifications in the European Community law in relation to the Child Abduction Convention. 23 So, the foregoing considerations show that the provisions of the Child Abduction Convention will be applied in order to refuse the return of the child. But the Community law qualifies the decision in a double way : when the competent authority applies article 12 or 13 (Child Abduction Convention) it will be ensured that the child is given the opportunity to be heard during the procedure, unless this appears inappropriate according to his or her maturity or age; and, it is not possible to refuse the return of the child on the basis of article 13(b) if it is established that the authorities of the habitual residence have adopted the arrangements to protect the child after his or her return.
Taking this last aspect into consideration, to apply the provision of the article 13(b) it must be proved that the return of the child is not advisable. In accordance with the Council Regulation (EC) N° 2201/2003, if the party that solicits the return of the child proves that the authorities of the State of his habitual residence have adopted adequate arrangements to secure the protection of the child after his or her return, the State of refuge cannot refuse the restitution of the child. So these arrangements have been made during the procedure, and will counteract the proofs in which the abductor based his opposition. This provision, called restitution without danger, has been pointed out by different judicial decisions; these decisions were possible because there was a good degree of cooperation between judicial and central authorities, with the aim to secure the safe return of the child. 24 These judgements show that the authorities have used in an extensive way the provision included in the Child Abduction Convention article 7(h). This interpretation means that the central authorities have taken all the appropriate measures to secure the safe return of the child, which also includes the period that goes from the child's arrival to the requesting State up to the moment when the court decides about the merits of custody and access rights. 25 Article 13(b) is not the only exception to return orders contained in the Child Abduction Convention, but has been the most commonly litigated exception, hence, the Council Regulation (EC) N° 2201/2003 tries to limit its application. 26 In addition article 13 provides : it is possible to order the nonreturn of the child when he or she objects to being returned, and has attained an age and degree of maturity at which it is appropriate to take into account of his or her views. 27 Besides article 20 contains another exception, as the return of the child may be refused if this would not be permitted by the fundamental principles of the requested State relating to 24 the protection of human rights and fundamental freedoms; 28 the exception contained in article 20 shall be used as it has been used up to this moment, but in the European area the public policy has to be more restrictive. 29 The foregoing considerations show that, although the Council Regulation (EC) N° 2201/2003 permits the application of the exceptions to the child's return contained in the Child Abduction Convention, the Council Regulation tries to limit the application of article 13(b). This provision is the most claimed by the abductors to justify that the child's return is not in accordance with his or her best interest. But if the State of refuge decides not to return the child, this does not mean that the authority of the child residence cannot intervene.
IV. JURISDICTION OF THE COURT OF ORIGIN NOTWITHSTANDING A JUDGEMENT OF NON-RETURN
Article 11.8 of the Council Regulation (EC) N° 220112003 establishes : "notwithstanding a judgement of non-return pursuant to article 13 of the Hague Convention 1980, any subsequent judgement which requires the return of the child issued by a court having jurisdiction under this Regulation shall be enforceable in accordance with Section 4, Chapter III below in order to secure the return of the child". So, although prima facie it is the authority of the State of refuge who has jurisdiction to decide about the return of the child in accordance with the Child Abduction Convention, in the end any judgement 28 . In general about these exceptions, vid., P.P. MlRALLES SANGRO, "Acerca de la efïcacia de los Convenios internacionales contra el 'seeuestro' internacional de that requires the restitution of the child is enforceable notwithstanding a judgement of non-return.
In the Child Abduction Convention the return of the child is not automatic. The provisions of the Convention are applied in casu, which means that the return of the child is going to be possible when this decision is in accordance with the best interest of the child, and it is not possible when the best interest of the child is to remain in the State of refuge.
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Regarding the European area, it seems that the solution included in the Council Regulation (EC) N° 2201/2003 concerning the return of the child is going to be used in a mechanical way. Nevertheless the authority of the child's residence has to apply the provisions according to the spirit of the law (article 42.2(c)); so, the court before deciding whether to return or not return the child, has taken into account, in issuing its judgement, the reasons for and evidence underlying the order issued pursuant to article 13 of the Child Abduction Convention.
From this perspective, the Council Regulation (EC) N° 220112003
includes some provisions, in particular Chapter IV, about the cooperation between the central authorities in matters of parental responsibility. Leaving aside a descriptive analysis of the different provisions, it is necessary to point out that one of the tasks that central authorities have is to "facilitate the communication between courts, in particular for the application of Article 11(6)(7), and Article 15". With regard to these provisions the authority of the Member State to which the child was removed has to transmit to the authority of the habitual residence all the information and relevant documents that were used to decide the non-return order. The latter shall receive the information within one month of the day of the non-return order, and shall invite the parties to make submissions to the court. The role played by the different authorities is fundamental in achieving the Community regulation objectives, so cooperation has to be developed as much as possible. The cooperation provides : the reception, in the State of refuge the judgements adopted by the authority of the State of origin, and these judgements will be in accordance with the best interest of the child, because the authorities of the habitual residence of the child, before the wrongful removal or retention took place, have the information to decide according to this interest.
The results of the new approach will be assessed in the future, but it is true that the regulation is consistent with the logic of an integration process : free movement of judgements, primacy of the origin authority, and a good administration of justice. From this viewpoint, it is important to consider where the best interest of the child is within the Council Regulation, or as Ms. ELISA PEREZ VERA states "where is the primary interests of a person not to be exposed to a physical or psychological harm or otherwise place the child in an intolerable situation". 32 With regard to this point, in principle, it is possible to believe that in the Council Regulation (EC) N° 2201/2003 there is confusion about the manner in which the best interest of the child is interpreted : on the one hand, in custody and access judgements; on the other hand, when the authority has to decide about the return of the child to his habitual residence. This point shall be solved in an appropiate way when the cooperation between the authorities from both States increases; a more intensive cooperation, shall permit judgements in which the best interest of the child is the paramount consideration. 3 * From this perspective the objective of the Draft programme of mutual recognition is to implement, after several phases, a certificate that has free movement in the European area, so that the requested States will not be able to control it. 35 This decision shall be considered as a national judgement adopted by the requested State. 36 Leaving this aside, and in reference to the objective of this paper, we must take into account that Section 4, Chapter III of the Council Regu- Thus, the first step is to know which decisions are enforceable in accordance with article 40. This provision establishes that Section 4 shall apply to the return of a child entailed by a judgement given pursuant to Article 11(8). 37 In this provision the enforceability applies only to return the child, and not to other aspects that can be included in the judgement (see also article 42). The enforcement takes place when the judge of origin issues the certificate included in Annex VII that gives effect to the national decision in the other Member States, without exequatur procedure; it is the certificate, and not the judgement, that is going to be promulgated around the European area. The party seeking enforcement of a judgement has to present, apart from the certificate issued by the requesting State, a copy of the judgement which satisfies the necessary conditions to establish its authenticity. And also this party has to add the arrangements for implementing the measures taken to ensure the child's return.
V. ENFORCEABILITY OF CERTAIN JUDGEMENTS WHICH REQUIRE THE RETURN OF THE CHILD
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With regard to the procedure of certification, the authority of the State of origin shall issue the certificate if the conditions included in article 42 are enforced. These requirements are essentially referred : to the right of the parties and also the right of the child to be heard -taking into account his or her age or degree of maturity ; and to make sure that the mentioned authority has taken into account, in issuing its judgement, the reasons for the evidence underlying the order issued pursuant to article 13 of the Child Abduction Convention. It has to be noted that this authority will find difficulties in enforcing the right of the child to be heard when a non-return order has been adopted by the State of refuge. This essential requirement can be enforced using The certificate has limited effects, it means that only the order to return the child will be the aspect covered by the certificate. The judgement adopted by the authority of origin could be appealed according to its law, but not the certificate. This aspect gives a view of the provisional effects, since it is possible to dispute the decision again in the State of origin.
When the certificate has been issued, the next step is to put it into effect. The certificate should be issued ex officio, but its enforceability shall be required at the petition of the party. The procedure of enforceability shall be in accordance with the law of the requested Member State. With the new European Community regulation it is possible to obtain the enforceability of the mentioned certificate without an exequatur procedure.
Conversely, the party who opposes the enforceability of the decision, according to article 47, has to prove that during the judgement of origin all of the conditions included in article 42 were not satisfied; or if the decision is irreconcilable with a subsequent enforceable judgement. With regard to the last mentioned requirement, in the Council Regulation there is no reference to the origin of the decision (of course it has to be a contracting party). The only condition which is included in article 47 is that the irreconcilable judgement has to be subsequent. The temporal requirement makes reference to the moment in which the decision was adopted, and not reference to the moment in which the proceeding was started. At the same time, it is the certificate, issued by the authority of origin, the certificate that is going to have free movement. To know which decision was adopted subsequently, the date that shall be taken into account is the date of the judgement, and not the date in which the certificate was issued.
With regard to the condition of the irreconcilability this requirement means that in the State of origin the decision entails the restitution of the child, while in the requested State there is another subsequent judgement that requires the permanence of the child in that State.
I want to note some reflections about the incidence of the Council Regulation (EC) N° 2201/2003 over several aspects of internal law, for example Spanish law. The legislation implementing the Child Abduction Convention is not strictly necessary but States like Spain have introduced internal rules to apply the conventional instrument. 40 With regard to the internal provisions the Law may permit an appeal of judgements adopted by the trial judge, this model has been implemented in Spanish law (article 1908 LEC). If the trial judge has adopted a decision ordering the nonrestitution of the child, the appeal of this judgement will be at the request of the party that solicits the return of the child -usually the holder of the rights of custody. Then, would it not be more effective if this party asked, in the State of the habitual residence of the child for a petition about the merit of the custody rights? Now, with the Council Regulation, if the decision adopted by the authority of the State of origin requires the return of the child, this decision will be enforceable after its certification, and the judgement adopted by the second instance (Provincial Court) shall have no effects.
Another difficulty with the model incorporated in Spanish procedural law in relation to the appeal system is, for example, the following : when the trial judge orders the return of the child to the State where he or she has his or her habitual residence, according to Spanish law this decision could be appealed, but the judgement adopted by the judge of first instance could be enforceable even if the petition has been appealed. So if the child is returned to the State of his habitual residence, which will be the effect of the judgement adopted by the second instance? 41 Thus, the foregoing considerations show that, with the new Community law, the possibilities of appeal that Spanish law offers are going to be less effective. CONCLUSION A lot can still be done to create an area in which the free movement of person is ensured, but we can assert that there is a change in the European Union area as a result of the integration process. Some of the most important aspects are the problems that European citiziens will have in their family relations and, in particular, with respect of international child abduction cases.
The Child Abduction Convention will be applied in a complementary way with the Council Regulation (EC) N° 220112003. This Convention is the most successful instrument in force to resolve child abduction matters, and we cannot assert that the new model will be better than the Hague Convention's system. The European Community regulation is consistent with the logic of integration, and functions to protect the best interest of the child as well as other interests. Such a step is only possible in an integration area.
The complementary application of the Child Abduction Convention has to be in accordance with the supremacy of the European Community regulation, so in this respect the exceptions to return orders, that the conventional framework includes, will be applied according to the Council Regulation (EC) N° 2201/2003. The Community law improves the cooperation between judicial and central authorities, with the aim of securing the safe return of the child, and to limit the application of the exception included in article 13(b) of the Child Abduction Convention. 
